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transportation under the National Prohibition Act. Held, state conviction not 
a bar. United States v. Regan (D. C, N. H. 1921) 273 Fed. 727. 

One group of acts may give rise to two distinct crimes and there may 
therefore be two convictions by different jurisdictions. Gavieres v. United States 
(1911) 220 U. S. 338, 31 Sup. Ct. 421. It is sometimes said that as a defendant 
is a citizen of two governments, his act constitutes a crime against both. State 
v. Kenney (1915) 83 Wash. 441, 145 Pac. 450. Despite the double citizenship 
theory, it has long been a maxim of the Supreme Court that, where there is 
concurrent jurisdiction derived from the same source, a trial by one court bars 
trial by the other. Grafton v. United States (1907) 206 U. S. 333, 27 Sup. Ct. 
749; see Houston v. Moore (U. S. 1820) 5 Wheat. 1, 35. The right of a state 
to regulate the liquor traffic is part of its police power. Purity Extract Co. v. 
Lynch (1912) 226 U. S. 192, 33 Sup. Ct. 44. And the Eighteenth Amendment 
does not take the power from it. Commonwealth v. Nickerson (1920) 236 Mass. 
281, 128 N. E. 273. Therefore it will be seen that, as the states derive their 
power to regulate the liquor traffic from a source other than the one from which 
the Federal government derives its power, cases arising under prohibition laws 
will not fall within the maxim of the Houston case and consequently two con- 
victions may be had. The legal justification for the two convictions does not 
however remove the natural antipathy to a double punishment for a single act. 

Constitutional Law— Ordinance against Street Meetings— Administra- 
tive Law— City of Mt. Vernon, N. Y., Ordinances, c. XXI, §21 prohibited "the 
congregation of persons in groups or crowds" or "the holding of public meetings 
upon the public streets of the city" without the mayor's special written permission. 
The relator and others were arrested for violation of this ordinance, but were 
discharged on writs of habeas corpus by order of the Supreme Court, Special 
Term, upon the ground that the ordinance was unconstitutional and therefore 
void. Upon appeal to the Appellate Division, held, order reversed; that under 
the ordinance "... arrest was in the lawful exercise of the police power"; that 
. . . "If a permit be improperly withheld, its issuance may be compelled through 
mandamus." People, ex rel. Doyle v. Ativell (2d Dept. 1921) 197 App. Div. 225, 
188 N. Y. Supp. 803. 

The decision at Special Term, sub. nom. Hays v. Atwell, was criticised in 
(1921) 21 Columbia Law Rev. 275 where, after a detailed analysis of the con- 
stitutional and administrative problems presented by such ordinances, it was con- 
cluded (1) that such measures should be deemed a valid exercise of the police 
power, and (2) that protection against the abuse of administrative discretion is 
by mandamus proceedings. This criticism is strikingly vindicated by the decision 
and opinion of the Appellate Division, supra. 

Creditors — LiEE Insurance — Insolvent Insured. — An insolvent fraudulently in- 
sured his life, naming his wife as beneficiary, in an amount in excess of the statu- 
tory exemption for dependents, which excess the beneficiary does not claim. On 
demurrer by the insurer, held, the amount in excess of the exemption is a trust 
fund for the benefit of the creditors of the estate. Comwell v. Surety Fund Life 
Co. et al. (S. Dak. 1921) 184 N. W. 211. 

A fraudulent conveyance is the transfer of property appropriable to one's 
debts with intent to defraud creditors. See O'Connor v. Ward (1883) 60 Miss. 
1025, 1036. The beneficiary's interest in a life insurance policy vests at the time 
of issuance of the policy. Mutual Life Ins. Co. v. Devine (1913) 180 111. App. 
422. Hence, where insurance is taken out for the benefit of the insured or his 
estate it becomes a part of that estate and an assigment during insolvency is 
fraudulent and may be set aside by the creditors. Ionia County Sav. Bank v. 
McLean (1891) 84 Mich. 625, 48 N. W. 159. But if the policy was always vested 
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in some other beneficiary the creditors cannot reach the proceeds. Washington 
Central Bank v. Hume (1888) 128 U. S. 195, 9 Sup. Ct. 41 ; Shaver v. Shaver (1898) 
35 App. Div. 1, 54 N. Y. Supp. 464 (semble) ; contra, Fearn v. Wald (1886) 80 
Ala. 555, 2 So. 114. Granting that the insured does not make a gift of the 
policy when he insures his life for the benefit of another, still it would seem that 
there is a gift of the premiums. If this is fraudulent the creditors should be per- 
mitted to follow them into new forms until they reach an innocent purchaser for 
value. Cf. Treadway v. Turner (Ky. 1889) 10 S. W. 816. In the case of insurance 
premiums the money assumes the form of the proceeds of the policy. Therefore 
the proceeds of a policy purchased with premiums paid in fraud of creditors should 
be recoverable. In cases of which the principal one is an example, an element of 
public policy enters because of the desire to allow even an insolvent to provide 
reasonably for his dependents. See Washington Central Bank v. Hume, supra, 
211. Many jurisdictions have statutes expressly validating such transactions. 
See Moore, Fraudulent Conveyances (1908) 124n. This consideration did not 
enter into the instant case, however, as the beneficiary consented to the application 
of the excess to the payment of the decedent's debts. 

Damages — Liquidated — Alternative of Actual Damages. — The plaintiff con- 
tracted to complete work for the defendant by a certain date. The contract pro- 
vided that the plaintiff was to pay $50 for each day's delay, or to permit the 
recovery of actual damages at the election of the defendant. In an action for 
payment, the defendant counter-claims for the stipulated sum. Held, counter-claim 
disallowed. Elsy v. Waterloo, C. F. & N. Ry. Co. (Iowa 1921) 183 N. W. 378. 
Liquidated damages aim to avoid litigation by allowing those most competen' 
to judge to estimate the damages; thus enabling the parties to know in advance 
the measure of their obligations. See Sun Printing & Pub. Ass'n v. Moore (1902) 
183 U. S. 642, 670, 671, 22 Sup. Ct. 240. Such damages are enforceable. Sun Printing 
& Pub. Ass'n v. Moore, supra. If, however, they amount to a penalty, they 
are unenforceable. Pacific Hard. & Steel Co. v. United States (1913) 48 Ct. 
CI. 399. Stating the sum to be "liquidated damages" is not conclusive. Elzey 
v. City (1915) 172 Iowa 643, 154 N. W. 901. Where actual damages are readily 
ascertainable, the tendency is to construe the clause as a penalty. Kay Gee 
Amusement Co. v. Cave (1913) 177 111. App. 250. The nature of the agreement 
is to be determined as of the time the contract was made. See Seidlitz v. Auer- 
bach (1920) 230 N. Y. 167, 172, 129 N. E. 461. If the interpretation of the 
agreement is doubtful, it will be considered a penalty. See Ayers v. Houston 
(1920) 193 App. Div. 145, 148, 183 N. Y. Supp. 808. In the instant case, the parties, 
by providing alternatively for actual damages, showed clearly that no effort was 
made to conform the stipulated to the actual damages. It would therefore seem 
that they regarded the provision rather as a penalty, and the court properly so con- 
strued it. 

Divorce — Alimony Pendente Lite — Wife's Right Where She Has Separate 
Estate. — In an application for alimony pending suit by the wife for divorce, 
it appeared that she had a separate estate of $4,200. Held, application denied. 
Evans v. Evans (Miss. 1921) 88 So. 481. 

Alimony pendente lite is granted in a divorce action to a defending wife who 
denies the husband's allegations, when she has no sufficient separate means of 
support. See Suydam v. Suydam (1911) 79 N. J. Eq. 144, 147, 80 Atl. 1057. 
Where she is the complainant she must in addition show a sufficient cause of 
action in her pleadings, or such alimony is denied. Suydam v. Suydam, supra. 
Under the general rule the court looks to the relative resources of the parties 
in deciding whether the necessity for such alimony exists. Earle v. Earle (1911) 



